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Jurisdictions differ as to whether an action for the malicious prosecution of a civil proceeding requires an interference 
with a person’s person or property, and special injury. 


Generally, where in, or in connection with, a civil action there has been an arrest of the person,! or seizure of property,’ or 
person,’ or the loss of a legally protected right,’ and there is special injury° or special grievance,° malicious prosecution lies if 
the other essentials of the wrong are made out. 


The authorities as to the right to recover for damage caused by the malicious prosecution of a civil action, where no arrest has 
been made and no property has been seized or interfered with, are not uniform.’ It has been recognized that a majority of 
American courts concur in the notion that if the elements which comprise malicious prosecution are met and material 
damages are demonstrable, a plaintiff may prevail upon this cause of action without having to prove special injury or 
grievance,’ but there are jurisdictions in which special injury is required.’ It has been said that the malicious commencement 
of a civil proceeding is actionable because it harms the individual against whom the claim is made; the individual is harmed 
because they are compelled to defend against a fabricated claim which not only subjects the individual to the panoply of 
psychological pressures most civil defendants suffer but also to the additional stress of attempting to resist a suit commenced 
out of spite or ill will, often magnified by slanderous allegations in the pleadings. '° 


Even if there has been no service of process, the action may accrue upon the filing of a civil action in exceptional 
circumstances where the filing of the action itself defames person or property and even if the only damage which results is for 
the expenses incurred for attorney’s fees.!! Furthermore, under some state statutes, the necessity of a seizure of property for 
the maintenance of a malicious prosecution proceeding has been eliminated.” An action for malicious prosecution may be 
maintained where the original action was begun by a civil summons alone, where that process results in some damage, even 
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if only the expense of defense." 
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